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Non-paper
Technical measures for the North East Atlantic and the North Sea.  
Preparing a new proposal to replace Council Regulation 850/98
Introduction 
The Council, in its conclusions of June 2004 to promote more environmentally friendly fishing methods, recommended that the technical measures for the Atlantic and the North Sea be revised with the aim of simplification and taking into consideration regional characteristics. The Council called on the Commission to propose, after consultation with the sector, a simplified proposal for technical measures.
In April 2006, the Council endorsed a Commission Action Plan on Simplification of Community legislation. The proposal for a new regulation on technical conservation measures in the Atlantic was identified in the Action Plan as a fundamental test case of simplification.

This document provides the background for a second round of discussion with the Member States and the sector. It covers the general organisation of the regulation and the contents of the various items which will be treated in these new technical measures. 
In the light of these discussions, which will take place during the rest of 2006, the Commission will prepare its formal proposal to replace Regulation 850/98. 

Background 
The Commission has already presented to the Member States and to the sector a first non-paper on the new technical measures for the Atlantic and the North Sea.

Generally, Member States and the sector wish to see an end to the current dispersion of measures in different pieces of legislation. They would like to see technical measures organised in a more clear and consistent set of rules. 

They expect the regulation to apply as widely as possible, to ensure harmonisation, but accept that it will have to take account of regional characteristics on a scale which has yet to be defined and provided that effective control is put in place in these regions. They would like to have a considerable involvement of stakeholders in the development of the regulation, in particular through the RACs. 
Lastly, Member States and the sector stress the importance of discards at sea which should be eliminated or greatly decreased in Europe and ask that this subject be addressed in these new measures. 

These technical measures are intended to achieve a broad range of objectives. A key objective is the protection of juvenile fish and an important part of these measures is designed to limit their capture, for example, by measures to improve the selectivity of fishing gear or fixing certain closed seasons/areas. Other measures are intended to protect certain species or ecosystems by limiting fishing effort, for example, by the adoption of closures. The need to reduce discards is also reflected in the adoption of appropriate technical measures.

Objectives and Principles
The principal aims of this exercise are as follows: 

· to bring together and, where appropriate, improve the effectiveness of existing technical measures, in particular those laid down in Regulation 850/98 and its different amendments, in Regulation 51/2006 and in the regulations for the recovery of the stocks of cod and hake;

· to simplify these rules, which are often too complex and difficult to understand and enforce;
· to adapt the technical measures to context of the new common fisheries policy, in particular regarding the establishment of the Regional Advisory Councils and the consideration of environmental aspects, such as the protection of marine habitats and the reduction of discards;
· to implement the commitment to develop non-destructive fishing practices, as recommended by the World Summit on Sustainable Development (Johannesburg, 2002).
The objective of this exercise is not, for the time being, to change the level of ambition of these conservation measures, for instance by a major shift towards larger mesh sizes. Although the Commission considers that sustainable fishing, particularly for demersal fisheries, calls for a substantial increase in the selectivity of fishing gear, the priority is to establish a new set of simpler, clearer rules. Improvements in selectivity will then be brought about gradually through future amendments of these rules, in parallel with the general improvement in the conservation status of Community fish stocks to be achieved through other elements of conservation policy, such as long-term recovery and management plans.

In the future regulation to replace Regulation 850/98, all rules must be simple, understandable, controllable and must have a positive effect on the conservation of the species, on the protection of the marine habitats or on the reduction of discards.
The regulation will apply to commercial and recreational fishing in all European waters except for the Mediterranean Sea, the Baltic Sea and in fisheries for highly migratory fish stocks, which have specific regulations. It will bring together most of the existing technical measures in various Community regulations for the Atlantic and the North Sea, although a few measures that are currently in separate regulations will remain separate. Annex I identifies the regulations that would be incorporated into the new text, as well as those that would remain as separate legal texts.
Since simplification will be one of the key objectives of the new regulation, the reactions from the Council, European Parliament, the Economic and Social Committee and the stakeholders (through ACFA and the RACs) to the Commission Action Plan on simplification of fisheries legislation will be taken into account. In this context, the following questions are of particular relevance.
Harmonisation / regionalisation

Certain measures must clearly be common for all areas concerned: for example, minimum landing sizes or the prohibition of certain fishing methods. Others would be clearly area-specific, such as closed areas/seasons. With respect to other measures, such as mesh sizes, a balance will have to be struck between harmonisation and the need to take account of regional differences, particularly in the combination of species in mixed fisheries. 

Harmonisation would be an advantage in terms of simplification, both in terms of the complexity of the regulation and from the perspective of fishermen, who would not have to change gear when changing fishing grounds. On the other hand, a greater degree of regionalisation (primarily based on the three areas covered by the North Atlantic RACs: the North Sea, NW Western Waters and SW Western Waters) would be better adapted to specific local conditions and would also encourage RACs to devise and propose to the Commission measures in their own areas of competence. 

For pelagic fisheries, harmonisation is clearly the preferred choice, given the cross-boundary nature of many of the concerned fisheries and the concerned RAC. 

For fisheries for demersal resources, a possible solution would be to prioritise as far as possible harmonisation for those fisheries conducted by relatively large vessels that cross the borders of the three main areas. However, a certain level of regionalisation may be preferable for those fisheries primarily conducted by small scale vessels whose operations are generally restricted to one of the three areas. In any case, for coastal fisheries there could be much more room to establish specific local conditions.
Overall, and subject to the above constraints, the Commission believes that a regional approach should be favoured, since this would be more amenable to the involvement of the stakeholders in the process. Such regionalisation would not mean re-nationalisation of the technical measures. The involvement of stakeholders is essential because it leads to commitment to the measures and ensure a greater likelihood of compliance of the adopted measures.

The regulation will not alter the balance of competences between the Community and Member States as laid down in Regulation 2371/2002.
Structure: permanent / changing measures: Balance Council/Management Committee
The regulation should concentrate on measures that would be expected to be permanent. It would also, however, lay down the procedures to be applied when dealing with measures that would be expected to evolve rather quickly and with measures that are very technical. For the latter, the regulation should favour the application of a fast-track procedure for adoption of new rules (through Management Committee). This seems to be the only way to meet the concern of Member States to reduce or eliminate interim technical measures from the annual TAC and quota regulation, while taking account of the fact that the application of technical measures is very often a matter of urgency.

Consolidation / evolution

As mentioned above, the regulation will not propose a general increase in mesh sizes at this stage. However, the possibilities of improving selectivity and reducing discards through mesh size increases should be explored to the full. The Council and RACs have also indicated clearly that measures to improve selectivity should be evaluated first and then applied after a certain transitional period. Consequently, the regulation will not introduce changes in mesh sizes but will establish the conditions for the discussion and adoption of possible improvements in selectivity over the coming years.
On the other hand, some of the existing provisions under Regulation 850/98 and its different amendments, in Regulation 51/2006 and in the regulations for the recovery of the stocks of cod and hake can be considered as an asset to be consolidated for clarification purpose. In such cases, the proposal will simply include these provisions to ensure the consistency of the package, but it will be made clear that such measures will not be open for discussion.

Evaluation
A common priority for the Member States, the European Parliament and stakeholders is the need to evaluate, before and after their implementation, the consequences of technical measures. The effectiveness of many of the provisions under Regulation 850/98 has never been evaluated, and those measures have remained in force regardless of their value for conservation.

A fundamental principle for the future regulation will be that all measures that are not clearly of a permanent nature (such as certain closed areas to protect juveniles or spawners) would be evaluated after a certain time to reassess the need for them. Another guiding principle will be that, when new and substantial measures are proposed (such as significant increases in mesh sizes), the Commission will carry out, if the data available allow it, a previous evaluation of their likely effects.

Use of soft law

Although Regulation 850/98 will be replaced by another Council Regulation, some questions related to the selectivity of the fishing gear may also be addressed through ‘soft law’. An idea would be, for example, to develop, in cooperation with gear manufacturers, a code of practice that would exclude the manufacturing of nets that facilitate fraud, such as nets with torsion that reduces selectivity in practice while remaining formally legal when measured by inspectors.

Organisation of the regulation on technical measures 
The following sections indicate the proposed general structure of the future regulation and its content.
Most technical measures are related to the structure of the fishing gears and to the closed areas. The new regulation will divide the technical measures into three groups according to their objectives, which are conservation of regulated species, protection of the environment and the reduction of the discards. 
1. Field of application and definitions
1.1 Scope
The regulation will concern the capture and landing of commercial fishing species in the waters of the North East Atlantic but it will also be applicable, in certain cases, to all ships flying the flag of a Member State, including those working in non-European waters. For example, rules covering the minimum mesh sizes will be applicable only to Atlantic waters, whereas other measures such as  the prohibition of fishing with explosives or by other destructive methods will be applicable to all Community vessels everywhere in the world (as is already the case in Regulation 850/98).
1.2 Definitions
1.2.1 Fishing zones

The regulation will establish technical measures for the Atlantic seaboard from the Skagerrak/Kattegat to the Gulf of Cadiz, including the North Sea and Western waters.
1.2.2 Fishing gear

The fishing gear dealt with in the regulation will be defined. These definitions will be based as far as possible on the international definitions (FAO) but could be supplemented or adapted in order to make their interpretation clearer for professionals and fishing inspectors. For example, it is planned to define the cod-end, in the case of the bottom trawl, as being the last 8 or 10 metres of the trawl.
2. Provisions for the conservation of regulated species
Fishing gears, mesh sizes, target species, minimum sizes of marine organisms and closed areas/seasons are the main topics of this chapter.
2.1 Fishing gear and conditions of use

In this chapter, with a view to simplification, Articles concerning general rules will be distinguished from those which refer to technical details. The latter will be dealt with in Commission regulations. For example, rules concerning the structure of the fishing gears and the specific prohibited structures will be implemented in Commission regulations.

In order to contribute to the conservation of species, the rules defined for fishing gear will concern their selectivity. They will only deal with those fishing practices where the selectivity of the fishing gear contributes to a significant degree to the management of resources. To this end, only trawls, Danish seines, and similar gears for the active gears and gill nets, tangling nets, and trammel nets for the passive gears will be regulated.
Ideas for discussion:

The regulation will lay down minimum mesh sizes for the above gears. However, it would be interesting to consider the possibility, at least on a pilot project basis, of dealing with selectivity through an ‘obligation of results’ kind of approach, whereby the RACs would recommend the means to achieve specific objectives in terms of improvement of the selectivity. Achievements of these results could be measured by monitoring landings and/or discards. It is possible, however, that this mechanism could only function correctly if discards were prohibited, to allow an effective control. 

2.1.1 Trawls, Danish seines, and similar gears
For reasons of simplification, it would be useful to abandon the current rules on the twine diameters and on simple or double twine. However that would require having an alternative instrument to measure whether the mesh opens easily when a constant minimum force (to be determined) is applied. Indeed, what is important is not the diameter of the twine or the material used but the fact that the mesh opens easily, without resistance. As the pressure of the fish on the net causes the the mesh to open, to be really effective these provisions should be linked to the average volume of catch of the vessel ; i.e. a small catch would need a small twine diameter and a larger one a larger twine diameter. That would mean more effective (but definitely also more complex) provisions. 

One way of getting away from these rules would be to require the use of square mesh, which maintains its form whatever the capture volume in the codend. In this case, it would not be necessary to have complex arrangements on the twines and the materials used to guarantee good selectivity. It would therefore be an important means of simplification of the rules. The introduction of square mesh into the codend cannot be done immediately in all cases. It should, however be foreseen that the regulation establish time-scales for development and the application of various options (upper panels of square mesh, Bacoma window, etc.).
Structure of the fishing gear 
Provisions to prohibit the attachment of external devices to the cod-end such as, for example, the strengthening bag for demersal fishing, which means blocking or reducing the opening of the mesh.

Prohibited specific structures 
Provisions on the geometry of the cod-end and of the mesh: form of the mesh, strand diameters, circumference of the cod-end, cylindrical form cod-end, in order to prohibit the application of methods which reduce the selectivity of the gear.
2.1.2 Tangling nets, gillnets and trammel nets

The regulation would lay down existing rules on mesh sizes. Other characteristics of these gears, such as dimensions, are more related to effort management than to selectivity and will be not included in this regulation but in management or recovery plan regulations. Immersion time is more related to discards and will be treated in section 4.
2.1.3 Minimum mesh sizes and target species

One objective of simplification is to reduce the complexity of current definitions of target species and/or the number of target species. The ideal option would be to suppress the list of target species and to define the mesh size by fishery, i.e. by type of vessel, by area or by referring to a target species. Under this approach, vessels would be licensed by the Member State to use one given mesh size as a function of the main target species. That would make it possible to simplify legislation considerably.
However, it may not be possible to eliminate the existence of a list of target species at Community level. In this case, the alternative would be to focus, by area, on one or two major target species for that area. In other words, mesh sizes would be defined by the principal target species, and no longer by a complex mix of species. That should simplify considerably the tables of Annexes I to VII in Regulation 850/98 and would also make it possible to reduce discards. In any case, the old formula of vessels “fishing for…” should be avoided: references to the main target species will inevitably have to be expressed in terms that can be controlled, such as  minimum percentages of the concerned target species in the catch. Examples are proposed in Annex II. 

Minimum mesh sizes 
The minimum mesh sizes for active gear, equipped with selective devices or not, and those for passive gear will be defined by regions and major target species. The number of different mesh sizes will be reduced, with a view to simplification. 

The current minimum mesh sizes will have to be reviewed in due course, in particular in relation to recovery or management plans. The gradual reduction of fishing mortality proposed in the Communication on the MSY will, if agreed by the Council, produce, among other effects, an increase in the average capture size of the principal species. This should make it easier to increase mesh sizes in a gradual way. To this end, the regulation should provide for periodic revisions of the current rules, in close consultation with the RACs. 
A maximum mesh size for small pelagics?
Mesh size is regulated to obtain selectivity and allow the survival of juvenile fish. If the rate of survival of fish that have escaped through the mesh is reasonably high for demersal species, scientific reports show that it is very low for the small pelagic species, in particular for herring, where the mortality rate of escapees varies from 80 to 100 %. This mortality is not compatible with the conservation objective of the technical measures; it can be assimilated to discards realized at the codend. For that reason, it would be better from a conservation standpoint to reduce selectivity, either by establishing a maximum mesh size or by abandoning the minimum mesh size for trawls targeting small pelagic species. ICES will be asked to evaluate the need to distinguish mesh sizes for the small pelagic species and to reduce selectivity by the establishment of a maximum mesh size.
A one net rule 
To ensure consistence with mesh sizes regulations it is necessary to prohibit fishing vessels from using more than one mesh size per fishing trip. This is not prejudicial to the polyvalence necessary for many fleets, since different mesh sizes could still be used on different fishing trips. Such a rule will also deliver an important simplification of the current rules: Annexes VIII and IX of Regulation 850/98 would disappear. Only exceptional cases, duly justified and argued, would be exempt from this rule.
2.1.4 Common provisions on gear and conditions of use

Provisions on the calculation of the share of the target species in the catch will be defined clearly. It will have to be decided whether this share is calculated in relation to the catches of all the marine organisms present on board, either at any moment in the trip or at the time of landing, or in relation only to the catches of the species identified in the list of target species. 
The conditions of use of the fishing gear will be specified.
2.1.5 Dimensions of fishing gear
Certain technical measures for fishing gear which already exist in regulations are not intended to improve their selectivity but to limit or reduce fishing effort (for example, the limitation of the length of beams in the case of beam trawling (Article 30.2 of Regulation 850/98) is designed to limit fishing effort). These measures would theoretically be better placed in effort management regulations.
2.1.6 Prohibited gear and fishing methods

This chapter will contain prohibitions on destructive fishing methods such as, for example, electric fishing and the use of explosives, projectiles or soporific substances. Electric fishing could be permitted on a case-by-case basis but under certain conditions and after scientific evaluation of its environmental impact.
Other measures, such as the restrictions in the use of automatic grading equipment (Article 32 of 850/98) do not appear to have a clear justification and provide for a number of derogations that render this legislation unclear. Unless these restrictions can be shown to have a useful conservation effect, they should disappear.
2.1.7 Rules for recreational fishing 
The regulation will establish minimum rules to regulate recreational fishing. Certain fishing methods which can generate large catch volumes, such as for example trawling or purse seines, will be reserved for commercial fishing and prohibited for recreational fishing. The draft regulation for the Mediterranean already follows this approach. Other rules, such as minimum landing sizes, should also be complied with recreational fishermen. Beyond these minimum provisions, the rules relating to the rights and obligations of sport fishermen will remain the competence of the Member States.
2.2. Minimum size of marine organisms 

For the purpose of simplification, an option would be to eliminate from this technical regulation minimum landing sizes altogether, on the assumption that only selective gear is used. This would simplify the rules, reduce control costs and reduce discards.

 This radical option would have drawbacks, such as giving rise to the possible development of certain fisheries directed at juvenile fish. However, it must be borne in mind that the main species in Community fisheries are subject to rules applicable to the marketing of fishery products, which ban the marketing of those species (both from Community production and from imports) outside the size categories regulated. If properly applied this rule could prevent the development of fisheries targeting small individuals even in the absence of conservation minimum landing sizes.

The Commission would prefer to follow the “no rule” approach in the new technical measures. If, in the short term, this proves to be unrealistic, then the Commission reduce their number, according to the following criteria: 

· Only the principal target species of fish (i.e., those related to the different categories of mesh sizes) should have a minimum landing size. For other species the minimum landing size contributes little to conservation, makes the regulation more complex and increases discards. 

· For molluscs and crustaceans, minimum landing sizes are more effective for conservation since many species survive discarding. However, on grounds of simplification, it would be desirable to reduce the number of species subject to minimum landing size to those species caught all around the Atlantic or those subject to intensive trade in the Community, with a view to ensuring a level playing field for Community fishermen. For species of only local interest, Member States should be left to legislate. 

· Minimum landing sizes should be harmonised for the whole Atlantic area, for reasons of simplification and controllability. However, harmonisation with the Baltic and Mediterranean, although desirable, does not seem realistic, because of differences in growth rates for the same species and differences in selectivity of trawl gear used in these areas, particularly in the case of the Mediterranean.
The approachability of those criteria must be studied case-by-case. Some shellfish, such as nephrops, show a low rate of survival when discarded and some fish like spurdog can survive discarding.
Annex III lays down a suggested list of species that would be subject to a minimum landing size. This list is simply indicative of the type of approach suggested. 
This approach would not coincide with that being promoted in the context of the future regulation on technical and management measures for the Mediterranean. The reason is that Mediterranean fisheries are conducted with much smaller mesh sizes, particularly for trawling, and therefore the issue of avoiding catches of juvenile fish has a much more relevant dimension than in the Atlantic.

As far as possible, the sizes selected will have to correspond to the selectivity of the gear used to capture them, and particularly the selectivity of the least selective gear: trawl. The L25, as adopted in NAFO, could be the best criterion. These minimum sizes will apply to commercial and recreational fishing. 
The need for these minimum sizes will be re-examined because they should be included in this regulation only if they contribute to the conservation of the species. Aiming to reduce discards would argue for the suppression of these minimum sizes. But conservation policy can justify their existence when such rules make it possible to influence the fishermen's strategy, by, for instance, moving away from areas where the concentration of non-marketable juveniles is too important. They may also be important if the species concerned can survive being discarded.
For simplification purposes, the rules established in the regulation will be general. The measurement methods for the lengths and/or weights of marine organisms will be described in a separate Commission Regulation.
2.2.1 Application of the minimum size of marine organisms 

Minimum sizes will apply to all the European market. They will apply to marketing and to imports, for the species concerned, in order to avoid non-Community fishermen undermining the conservation efforts of Community fishermen.

Consistency between minimum sizes for aquaculture and those for fishing will have to be checked in order to harmonise them, at least for the Atlantic. In some cases, the aquaculture sector may develop a market for relatively small size fish. A different minimum size for aquaculture fish may be acceptable in some cases, but only if adequate traceability can be ensured.
Insofar as sizes also apply to markets and to imports, and still in the hope of simplification and effectiveness, it is necessary to give priority to the geographical harmonisation of these sizes for the Atlantic area, without necessarily seeking to harmonise with the Mediterranean.
2.2.2 Keeping undersized fish on board
The general rule will be a ban on holding on board fish not having the necessary size. Exemptions will be possible in the case of adoption of plans intended to suppress discards (paragraph 4.2).
2.3 Closed areas/seasons 
In the framework of technical measures, these closed areas are generally intended to protect juvenile concentrations or spawning areas. 

A closure has to be justified from a conservation point-of-view; otherwise, it should be suppressed with a view to simplification. ICES is to carry out an evaluation, in 2006, on the value of maintaining many closures which appear in the current regulation. 

In respect of the Plaice Box in the North Sea, although this issue is dealt with in Article 19 of the basic Regulation, the Commission will seek to simplify it, in particular by removing exemptions. However, it will be taken into account of the North Sea RAC proposition, which is to maintain this Box as it is until a complete evaluation is carried out.
The Commission will collate the complementary technical measures in this section, which concern closures, existing in other regulations like, for example, the management and/or recovery plans and the annual TAC and quota regulation. 

The complete list of closures will be established on the understanding that each closure has to have a clear and simple objective (protection of the juveniles, protection of spawners, etc.) described in the title of the Article. 

It must be avoided that closures adopted under certain conditions remain in force independently of their conservation value. The regulation will, therefore, provide for the periodic evaluation of the effects of each closure, in order to allow the need for it to be reviewed and to avoid an accumulation of measures making the regulation complex and for which the conservation value would be questionable. 

Annex IV includes a list of the existing closures with a preliminary indication of their conservation value. The legislative proposal, if possible, will take into account the new ICES scientific advice referred to above. If, by the time the legislative proposal is prepared, the full evaluation of these areas has not been concluded, the Commission will propose that they be kept in place, except in those cases where consultation identifies a clear consensus on the need to eliminate them on grounds of their lack of conservation value. Once the ICES advice is available, the Commission will adapt its proposal according to such advice.
2.4 Artificial restocking and transplantation 

The regulation would pick up the measures of Regulation 850/98 consisting in permitting the Member States to living organisms introduce at sea only for the purpose of artificial reconstitution and transplantation.
2.5 The end use of marine organisms
Certain rules exist concerning the end use of marine organisms. For example, Regulation 1434/98 lays down conditions applicable to fisheries of herring for industrial purposes. 

The Commission believes that the end use of a marine organism, after landing, is not a conservation issue. Rules of this kind concerning the use after landing of marine organisms should not be part of the future regulation.

3. Provisions for the conservation of the marine environment 
The protection of marine habitats and certain marine species is a fundamental objective of the common fisheries policy. It is a sound principle that all measures in the future regulation will have a clear objective. Where the objective is not to protect commercial fishery resources but other non-commercial species or marine habitats, the concerned measures should specify that objective. This will bring about greater transparency and will also provide a basic criterion against which the effectiveness of the measures can be evaluated.
3.1 Reduction of bycatch of protected species 
This section will lay down possible future measures intended to avoid the accidental bycatch of Cetaceans, marine birds, tortoises and other protected species. The aim of these measures will be identified clearly in the title of the article.
Some of the existing measures, such as those concerning the use of pingers on the bottom set nets to avoid the bycatch of cetaceans will be included in this regulation, the others would remain separate at this stage (Annex 1).
3.2 Protection of marine habitats (prohibition of destructive fishing practices) 

This section will include the existing provisions intended to protect coral reefs and other sensitive habitats, such as, for example, those on the Darwin Mounds sector located in the north-west of Scotland and those of the Azores and other areas with high ecological value. Any fishing practice which results in destruction of these habitats will be prohibited. These articles will indicate clearly that the objective of the measure is to protect marine habitats.
This is clearly an area in which Community legislation will develop. The international commitment to develop a network of Marine Protected Areas by 2012 (World Summit on Sustainable Development, 2002) requires that closed areas for the protection of marine habitats from destructive fishing practices be further developed. Here, the regulation could contain a calendar, and methodology to develop such network in the years to come.

The implementation of Council Directive 92/43 on the protection of wild species and habitats implies that Member States must propose, in the framework of the Natura 2000 network, the protection of maritime areas. This will imply in many cases the establishment of restrictions on certain fishery activities.

The discussion and implementation of these protected areas should be subject to consultation with the Regional Advisory Councils. 

Given that these areas will be proposed individually by Member States, probably over a relatively long period of time, with a potential risk of very different criteria and objectives, it seems desirable that a debate on the protection of marine habitats be held in the context of the future technical measures regulation. Such a debate could define general criteria on the type of marine habitat that is necessary to protect and on the type of fishing activities that would need to be banned or restricted in these areas. This should allow a more consistent approach to the implementation of the habitats Directive.

4. Provisions to reduce or eliminate discards
In the majority of fisheries, the discarding at sea of undersized regulated species and marine organisms without or with a very low commercial value is widespread. In this regulation provisions will be elaborated with the objective of reducing and, where possible, eliminating all discards at sea of marine organisms captured by fishing vessels, according to a timetable to be determined. This objective could be achieved, for example, by improvements of the selectivity of fishing gear, by fishing closures, by the authorisation to land undersized species and/or by the obligation to land all the marine organisms captured during the fishing operation. 
4.1 Provisions for closures in real time 

It can happen that, at certain periods of the year and in given areas, there will be large concentrations of juveniles. It is appropriate, in order to reduce catches of such juveniles and the discards which result, to include a provision making it possible for Member States to close an area in real time or to prohibit the use in this area of fishing methods likely to capture these juveniles. 
This could be done in the following way.
A Member State might be authorised to close a particular area for a short period (the maximum size of the area and duration of the closure would have to be laid down in the Council Regulation), subject to the following conditions:

- the justification for the closure, together with the technical elements on which it was based, communicated to the Commission, Member States and the concerned RAC before its entry into force;
- this Commission would have the right to challenge the closure, either on its own initiative or following objections from Member States or the RAC;

- fishing for scientific purposes by other Member States would be permitted during the period of the closure.
4.2 Plans to reduce or eliminate discards at sea 

The elimination of discards at sea is not possible to effect immediately. It should be envisaged that the regulation establish a timetable for the development and application of the various options (improvement of selectivity, landing of "discards", etc.). 

The RACs will be requested to make recommendations on the means by which to achieve this objective for their areas. 

Special provisions will be planned to allow landing of undersized fish, in certain cases, for transformation or uses other than human consumption.
Ideas for discussion
Provisions will be drawn up to encourage fishermen to use more selective fishing gear and fishing practices making it possible to reduce or suppress discards, for example by envisaging possibilities of exemptions from the rules in force, such as the minimum landing size,  to make it possible to carry out pilot projects.
A key question is that of providing incentives measures in the implementation of these projects. The possibility of establishing advantages as regards changing quotas is the competence of the Member States in respect of the annual TAC and quota regulation. The best alternative could be to grant more favourable fishing conditions (exemptions from certain rules such as the limitation of fishing effort). However, the issue of incentives seems difficult to cover in this regulation; any stages in this direction would have to be taken through parallel changes to other regulations.
4.3 Immersion time of gill net, tangling or trammel nets
Certain measures already existing in other areas, such as the Baltic Sea, on the immersion time of gill nets, tangling or trammel nets aim to limit the discards. This regulation would lay down similar measures, but only to reduce discards and not to decrease the fishing effort of the gillnet fisheries.
This rule should prevent deliberate ghost fishing. Nevertheless, other more specific provisions to reduce or eliminate ghost fishing, such as reporting of gear loss, carrying net retrieval gear aboard, retrieve lost gear, acoustic detection or bio-degradable net, could be included in the regulation.
5. Provisions to evaluate the effectiveness of technical measures 
The Commission will establish an obligation of periodic scientific evaluation of technical measures in order to avoid the accumulation of measures of which the effectiveness is uncertain. These evaluations will cover the effectiveness of closures and of rules on fishing gear, in particular as regards selectivity.
Complementary evaluations will be carried out to measure the degree of attainment of the objectives laid down for the reduction of discards. 
For this purpose it would be useful to identify simple indicators of the apparent survival of the regulated species by size categories. Scientists should produce those indicators regularly during surveys. However, it would be interesting to involve the stakeholders in the choice of the indicators and in their production during commercial fishing trips. Once identified, those indicators could be used, for example, to follow and measure the efficiency of pilot projects. 
6. General provisions 
6.1 Fast-track adoption of added measures 
Measures recommended by the RACs, for their respective areas of competence, could be examined by the Commission and evaluated by ICES and/or STCEF. It might be appropriate to develop a “fast-track” procedure that would allow the Commission, after receiving the opinion of the Management Committee, to adopt those measures after a positive evaluation. This Article would establish the conditions for such a fast track procedure.
This “fast track” procedure could be used, when appropriate, for measures proposed by the Member States or by the Commission in order to reduce the time of adoption of new measures.
6.2 Scientific research 

Certain limits will be introduced to limit the catches carried out within the framework of scientific research. When catches are significant they will be counted against the quota of the Member State.
6.3 Measures taken by Member States
Such measures (currently laid down in Article 45 of Regulation 850/98) are superseded by Articles 8 and 9 of Regulation 2371/2002. The question here is, whether in the exclusive context of this regulation, certain measures, such as the establishment of real-time closures, could be envisaged under a Member State procedure, subject to all guarantees of non-discrimination, and only for specific, well defined and time and space-limited measures and under general Commission constraints.
7. Final provisions 
These provisions will indicate the date of entry into force of the regulation and will list the various amendments to the regulations in force and the regulations which will be repealed. Annex I lays down the list of regulations to be repealed or to continue in force.
INTERIM MEASURES (TAC and Quota regulations)
The regulation will also deal with the current technical measures that are currently implemented on a provisional basis in the framework of the annual TAC and Quota regulations. These are the following:

· Restrictions on fishing for cod in the North of Scotland (Annex III.4.1 of Council Regulation 51/2006)

This is an annual measure to protect aggregations of cod in the North of Scotland. Depending upon the general discussion on the revision of the cod recovery plan, the need and opportunity to include this measure will be evaluated.
· Restrictions on fishing for cod in the Celtic Sea (Annex III.4.2 of Council Regulation 51/2006)

This is an annual measure to protect spawning aggregations of Celtic Sea cod, as presented, for the last two years by the concerned fishing industry. The measure is provisional and can be applied provisionally until a long term management plan for this stock is discussed and adopted.
·  Restrictions on fishing for sandeels (Annex III.5 of Council Regulation 51/2006)

This is a measure originally intended as a temporary measure to provide food for kittywake seagulls. If the measure is considered effective by STCEF it will be included.
· Rockall haddock box (Annex III.6 of Council Regulation 51/2006)

This measure has been established to protect the concentration of juveniles in this area. It is expected that this measure will be included in this regulation, subject to future discussions on this issue in the framework of NEAFC.
· Technical conservation measures in the Irish sea (Annex III.7 of Council Regulation 51/2006)

These measures, initially adopted as temporary measures related to cod recovery in the Irish Sea, have been continued on an annual basis. The Commission is undertaking a revision of the cod recovery plan. In that context, specific measures applicable to the Irish Sea may be examined.
· Use of gillnets in ICES divisions VIa,b and VIIb,c,j,k and subarea XII (Annex III.8 of Council Regulation 51/2006)

After the exclusion of the hake gillnet fishery from these measures, STCEF will identify the other fisheries (anglerfish, deep-sea sharks) and produce recommendations for the implementation of technical measures.
· Conditions for fisheries with certain towed gears authorised in the Bay of Biscay (Annex III.9 of Council Regulation 51/2006)

These provisions were introduced in 2006 following the development of more selective fishing techniques by French fishermen. If the measure is considered positive by STECF, it will be consolidated.
· Measures for the protection of vulnerable deep-sea habitats (Annex III.11 of Council Regulation 51/2006)
These closed areas are permanent measures for bottom trawls and similar gears, gill nets and longlines for the protection of vulnerable deep-sea habitats and will be included in the regulation.
·   Orange Roughy Protection Areas (Article 7 of Council Regulation 2270/2004)
These closed areas are permanent measures for the protection of Orange Roughy and will be included in the regulation
RELATIONSHIP WITH RECOVERY PLANS

Certain recovery plans include technical measures. Examples are the closed areas for the protection of Norway lobster, off Spain and Portugal, as part of the Iberian hake and Norway lobster stocks. Such measures are not permanent in nature: they are part of a plan intended to recover the stocks in an expected time frame. For this reason, these technical measures will in principle not be included in the regulation. 
Annex I
Regulations including technical measures concerning the Atlantic and the North Sea. 
Regulations that would be included in the new proposal:

Council Regulation (EC) no 850/1998 of 30 March 1998 for the conservation of fishery through technical measures for the protection of juveniles of marine organisms. 

Council Regulation (EC) 2549/2000 of 17 November 2000 establishing additional technical measures for the recovery of the stock of cod in the Irish Sea. 

Commission Regulation (EC) 2056/2001 of 19 October 2001 establishing additional technical measures for the recovery of the stocks of cod in the North Sea and to the west of Scotland. 

Commission Regulation (EC) 494/2002 of 19 March 2002 establishing additional technical measures for the recovery of the stock of hake in ICES sub-areas III, IV, V, VI and VII and ICES divisions VIIIa, b, d, e. 
Council Regulation (EC) 812/2004 of 26 April 2004 laying down measures concerning incidental catches of cetaceans in fisheries and amending Regulation (EC) no 88/1998. 

Council Regulation (EC) 51/2006 of 22 December 2005 fixing for 2006 the fishing opportunities and associated conditions for certain stocks and groups of fish stocks, applicable in Community waters and, for Community vessels, in waters where catch limitations are required.

Regulations that would remain separate:
Council Regulation (EC) 1185/2003 of 26 June 2003 on the removal of fins of sharks on board vessels. 

Council Regulation (EC) 973/2001 of 14 May 2001 laying down certain technical measures for the conservation of certain stocks of highly migratory species. 

Annex II
Mesh sizes and target species 
The annexes covering mesh sizes, target species and minimum sizes will be organised by geographical area aligned with the area of competence of the RACs. 

The tables giving the mesh sizes for active and passive gear for demersal and pelagic species will be drawn up by fishing zones. The list of target species will be reduced, as in the following example (NB: this example does not prejudge the contents of the next legislative proposal)

For the North Sea:
A. Towed gear: 

a) Minimum mesh size 120 mm: all species 

b) Minimum mesh size 110 to 119 mm: less than 50 % of mixture of cod, haddock, hake, saithe; or more than 90 % of saithe
c) Minimum mesh size 80 to 109 mm: at least 40 % of Norway lobster and less than 20 % of a mixture of cod, haddock, hake, and saithe; or more than 70 % of sole and less than 20 % of a mixture of cod, haddock, hake, and saithe.
d) Maximum mesh size 40 mm: more than 90 % of small pelagic species (sandeel, herring, sprat, anchovy; and (horse-) mackerel) 
In all cases for a mesh size smaller than 120 mm the catch of cod must be lower than 5 % of the catch. 

The case of pelagic species raises fewer problems and the existing tables in Regulation 850/98 will be renewed although simplified by suppressing unnecessary species. ICES will assess the need to distinguish several mesh sizes for the small pelagic species. 
B. Passive nets:

a) Minimum mesh size 220 mm: all species 


b) Minimum mesh size 140 to 219 mm: less than 10 % of anglerfish and turbot

c) Minimum mesh size 120 to 219 mm: less than 10 % of anglerfish and turbot and less than 30 % of cod
d) Minimum mesh size 100 to 119 mm: less than 10 % of a mixture of cod, hake, saithe, anglerfish, turbot and megrim

e) Minimum mesh size 90 to 99 mm: more than (50) % of sole

f) Minimum mesh size 50 to 70 mm: less than 10 % of a mixture of cod, hake, saithe, megrim, anglerfish, turbot and sole.

g) Minimum mesh size 10 to 30 mm: at least 90 % of a mixture of sardine, eel and sprat

In all cases for a mesh size smaller than 120 mm the catch of cod must be lower than 5 % of the catch. 
In other fishing areas, as North West waters and South West waters, the same approach to simplification will be followed. 

Annex III
Minimum landing sizes

Only the target species used to define the mesh sizes will be preserved, and only when necessary. These sizes will be strictly applied and no tolerance will be accepted. 

List of species for which a minimum landing size would apply:

Fish and crustaceans:

· Cod. 

(Other species associated with cod (haddock, whiting) would not have a MLS)
· Hake

(Associated species, such as Pollack, would not have a MLS)
· Saithe

In some areas this species is subject to a directed fishery, which would justify a minimum landing  size

· Sole. 

(Other associated flatfish in the North Sea would not have a MLS)
· Megrim

Megrim appears associated with other species, but it is the major target species for some fleets.
· Anglerfish

Anglerfish is a target species for some gillnet fisheries
The remaining species are secondary in the catch, and a minimum landing size is not believed to change the skippers’ behaviour. Consequently, a MLS for the other species would not provide for better fishing practices, and would only produce discards.

On the other hand, small pelagic fish are generally caught by gear where there is no or little size selectivity. In these cases, minimum landing sizes may not contribute significantly to the conservation of the concerned stocks. At best, compliance with these MLS may produce discards. For these reasons, the idea can be explored of exempting such species from the application of MLS. 

Crustaceans:

· Norway lobster. 

The MLS should be harmonised for the whole NE Atlantic area. 

· Spinous spider crab
Spinous spider crab is a target species for some EU fisheries and is subject to intensive trade in the Community. 
· Cancer pagurus

Cancer pagurus is a target species for some EU fisheries and is subject to intensive trade in the Community.
Molluscs:

· Octopus

The minimum weight of this species would also be important in relation to imports of this species from third countries.
· Clams (grooved carpetshell, carpetshell and short-necked clam)

Other species of bivalves are in principle of a more local nature, and for the sake of simplification would not need to have a MLS at Community level.
· Scallops
Scallop is a target species for some EU fisheries and the market is at Community level.

Annex IV
Existing closed areas / seasons: their possible continuation
Closed areas/seasons implemented permanently in Regulation 850/98

· Restrictions on fishing for herring (Article 20)

These –very complex- restrictions were adopted when the herring stocks were in crisis. Today, this is no longer the case. Although the conservation benefits of this measure will be assessed by scientists, in principle this seems a clear candidate to be eliminated as unnecessary. The Pelagic RAC has already requested that this closure be eliminated.
· Restrictions on fishing for sprat to protect herring (Article 21)

As in the previous case, these measures would seem in principle a good candidate to be eliminated

· Restrictions on fishing for mackerel (Article 22)

This provision seems to be still necessary to protect juveniles of mackerel. Subject to the a positive opinion by scientists, it will be consolidated
· Restrictions on fishing for anchovy (Article 23)

This provision is intended to resolve a gear conflict in the Bay of Biscay. Although it does not have a clear conservation value, the measure can stay if the need to resolve such conflict still applies.

· Restrictions on fishing for tuna (Article 24)

This is a similar case. While the conservation value is not clear, insofar as the need to exclude certain gear to avoid conflict is considered necessary, the provision can stay.

· Restrictions on fishing for shrimps to protect flatfish (Article 25)

These provisions seem still necessary to allow for shrimp fishery while minimising effects on flatfish
· Restrictions on fishing for salmon and sea trout (Article 26)

These provisions should stay in principle
· Restrictions on fishing for Norway pout to protect other roundfish (Article 27)

These restrictions may be kept or revised depending upon the scientific advice on these areas
· Restrictions on fishing for hake (Article 28)

These closed areas are intended to protect juveniles of hake. Depending upon the future scientific evaluation, their continuity and/or revision will be judged.
· Restrictions on fishing for plaice (Article  29)

This id the “plaice box” which is subject to a specific initiative, together with the “Shetland Box” since these two areas imply selective access of fishing vessels and therefore have implications for Article 19 of Regulation 2371/2002. 

In any case, it seems clear that the current text of the plaice box is far too complex, particularly as a result of the introduction of derogations. In addition, it is recognised that the threshold levels based on engine power, which is more a limitation of the fishing effort issue, have been overshot as a result of poor enforcement of Community legislation on engine power (reference…). At this stage, at least the derogations granted under Article 29.4 should be revised and, ideally, eliminated, if the closed area is to have a chance of providing the necessary protection to juvenile plaice (ref. to Plaice Box report). 
From the point of view of simplification, the derogations in this scheme should be an ideal candidate to be eliminated. However, the North Sea RAC has indicated their preference to maintain this measure as it stands until a fully-fledged evaluation is carried out.
· Restrictions on fishing for the protection of deep-water coral reefs from the effects of trawling in an area north west of Scotland (Council regulation (EC) No 602/2004 amending Regulation (EC) No 850/98)

These closed areas are permanent measures for the protection of coral reefs and will be consolidated in the regulation.  

· Restrictions on fishing for the protection of deep-water coral reefs (Council regulation (EC) No 1568/2005 amending Regulation (EC) No 850/98)

These closed areas are permanent measures for bottom trawls and similar gears and gill nets, tangle nets and trammel nets for the protection of coral reefs in “Madeira and Canaries” and in “Azores”, and will be consolidated in the regulation.
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