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Article by article analysis of the draft regulation on reform of the control policy 
From: Emilie Gélard – Caroline Mangalo (French Fisheries Commission) 
Tel: 01 72 71 18 00

E-Mail: egelard@comite-peches.fr – cmangalo@comite-peches.fr
This working document is the result of an article by article analysis of the draft regulation on reform of the control policy.  It puts forward our queries as to the applicability, interpretation or usefulness of some of the proposed measures.

Concerning the recitals 

As regards the wish to develop a culture of compliance amongst operators, we do not feel that the specified means of achieving this objective – recital 5 – are relevant.  Reinforcing or strengthening the control rules is not the way to ensure that operators will take them on board.  As we pointed out during the last consultation, more transparent implementation of the rules of the CFP will make them better understood and compliance more likely.

Moreover, this corresponds to the thinking of French operators with regard to the concept of an approach per fishery/management unit, whose main thrust is simplification and fostering better understanding of the regulations by fishermen.  The solution to making the rules more understandable lies in involving professionals as far upstream as possible in their development.  The earlier the grassroots can take part in drawing up the rules, the greater the chances of compliance.
Generally speaking, concerning the application and strengthening of land-based controls, thereby affecting the industry as a whole, the CNPMEM confirms its keen interest in these developments and stresses that this should not mean sidelining controls at sea (cf. CNPMEM position during the previous Commission consultation).

Article 2: Scope 

Concerning the regulation's scope of application, the wording of the paragraph would be clearer if it read "This Regulation shall apply to all activities carried out on the territory of Member States or in Community waters or by Community fishing vessels outside Community waters – if that is indeed what the current wording is intended to imply– or, without prejudice ...".
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Article 4: Definitions

- § 7 and 8:

We feel that the difference between a fishing licence and a fishing authorization has not been clearly established.  It is hard to understand what is hidden behind these two definitions: Community fishing licence (§7, but in this case why say that the Community fishing licence is determined by national rules?), with PPS (special fishing permits) and national authorizations included in § 8? The drafting of these paragraphs would benefit from amendment.

- § 10:

The definition of a marine protected area is not the one commonly accepted. An MPA is not a "reserved area", which would suggest that no activities at all can be carried out there.  Nor does this definition match the IUCN definition. In France, the accepted definition is as follows (Stratégie de développement des AMP dans les eaux métropolitaines – MPA development strategy for metropolitan waters – 2007): "A marine protected area is a defined sea area for which a long-term nature protection objective has been set, whose achievement requires the implementation of a number of management measures: scientific monitoring, action programme, codes of conduct, protection of the public maritime property, regulations, surveillance, public information, etc..  In the broad interpretation adopted here, the protection objective does not exclude other objectives, particularly controlled economic development (sustainable use and exploitation)."  If the rest of the regulation is only intended to cover zones closed to fishing, the term "prohibited zones" should be used.

- § 16:

The definition of a "lot" differs from the one commonly accepted, especially in respect of monitoring food hygiene.  It is stated that lot means "a quantity of fishery products […] and may have come from the same fishing ground"; from a food hygiene point of view, a single lot must come from a single fishing ground.  Would it not be sensible to harmonize these definitions to make the regulations more transparent to the whole industry?

§ 17:

It would appear that the definition of "processing" includes cleaning and icing.  This definition differs from that given in the food hygiene package (Regulation No. 852/2004), according to which processing means "any action that substantially alters the initial product, including heating, smoking, curing, maturing, drying, marinating, extraction, extrusion or a combination of those processes".

For fishery products, Annexe 1 of the Food Hygiene Regulation defines "prepared fishery products" as:  "unprocessed fishery products that have undergone an operation affecting their anatomical wholeness, such as gutting, heading, slicing, filleting and chopping".

There is a third definition in Regulation (EC) No. 824/2007 opening and providing for the management of autonomous Community tariff quotas for certain fishery products for the period 2007-2009.

We think it is important not to mix everything up and to use existing definitions, especially when looking at Article 53-1 of the draft regulation whereby products must be weighed before processing (which would mean, according to the current wording, that fish can only be weighed whole).
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Article 7: Fishing authorizations 

The first § of this article establishes a list of cases in which vessels must have fishing authorizations.  Our reading is that a vessel carrying out its activity in a marine protected area (MPA) must hold: either a special fishing authorization on entering that zone or another fishing authorization mentioning that it is operating in an MPA.  We would like to know if this interpretation is correct.  For inshore MPAs and vessels that might move across several MPAs during the same day, this obligation to hold specific authorizations is likely to mean very heavy administrative expenses.

Furthermore, we do not understand the link between holding a fishing authorization and indicating on it if the vessel is subject to a particular scheme of reduction of discards.  If the issue of discards is covered, for example, by a recovery plan from which the fishing authorization arises, what is the purpose of mentioning that on the aforesaid fishing authorization?

Article 9, § 1 and 2: Vessel monitoring system 

This provision would be more effective if it were more clearly indicated that monitoring centres must inform vessels as quickly as possible in the event of anomaly or problem with the VMS.

Concerning paragraph 9: this may just be a translation problem, but the expression "flag Member State" does not mean anything.  The reference must be either to the Member State or to the flag State, which may be a Member State.

Article 13: New technologies

Mention is made of genetic analysis to ensure traceability, but within what framework, how and in which situations should this analysis be conducted?  More details should be given.  Moreover, in view of the cost of such analysis, it should not be the responsibility of the producer or industry.

Article 14: Logbook 
- §1:

We would like to draw your attention to the link between this § and the Mediterranean regulation.  In fact, Article 23 of the latter cross-refers to the current control regulation, adding a paragraph to the effect that for "highly migratory species and small pelagic species, any quantity above 50 kg in live-weight equivalent must be recorded in the logbook", whereas § 1 of the draft refers to a weight of 15 kg.


Moreover, the value of 15 kg (which also appears in Article 41 § 1) seems too restrictive to us, as a single fish of certain species of by-catch may reach this weight in live-weight equivalent.

Finally, indicating quantities of species discarded at sea is a considerable innovation, which is not without consequence.  By way of example, will it be necessary to weigh (or estimate the weight of) all species even if they are not commercial (small crustaceans, starfish, etc.)?  In addition, this provision cannot be put into general application immediately as it could mean considerable extra on-board work for crews.  The Commission has launched a consultation on the best way to manage the question of discards and it is not acceptable to anticipate the results.
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- § 3:

Concerning the margin of tolerance, operators have already informed the European Commission on several occasions that a margin of 8% could not be applied in the field.  The 5% proposal arising from this draft regulation, which is even more restrictive, is also inconsistent with the recovery plan for cod, which imposes a margin of tolerance of 8% for cod alone.  Moreover, all the stakeholders want to move towards simplification and harmonization of certain rules: how can a professional fisherman understand these different margins of tolerance established without justification?  The current wording would make this 5% margin applicable to discards as well, whereas this margin cannot possibly be applied to very small volumes.
Article 15: Electronic recording and transmission of logbook data 
Provision must be made for the technological developments needed for adaptation to small vessels. Specific assistance must be available to all vessels in respect of the costs incurred in equipping vessels and the costs of electronic transmission must be properly grasped and kept as low as possible in order not to result in disproportionate expense.

Articles 16 and 22: Vessels exempted from logbook and landing declaration requirements 
We are wondering whether the activity surveys and fishing forms used in France can serve as the sampling plans mentioned in these two articles.
Article 17: Prior notification 

- § 1:
The link between this § (as regards the exception: "unless the competent authorities have given permission for an earlier entry") and § 4 is not clear.  Does this mean in one case a derogation granted by the Member State on the basis of the fishing ground (e.g. the vessel is usually less than four hours from port, as in the case of small local fleets) and in the case of §4 a derogation agreed by the Commission?

- § 4:

The exemption must not only be annual.  In addition, at least the same derogations as for VMS and electronic logbooks must apply: a) if vessels operate exclusively in the territorial waters of the flag Member State or b) if they never spend more than twenty-four hours at sea, calculated from the time of departure until their return to port.
In fact, it is completely impossible for inshore fishing vessels that sometimes operate less than 4 hours from port to comply with this period.  Will every case have to go through the committee procedure?  That is likely to mean a heavy workload.

Article 18: Transhipment 

The ban on transhipment was discussed by the CCR Pêches Lointaines (RAC [regional advisory committee] on deep sea fishing), which asked the European Commission to prohibit transhipment at sea of catches by all vessels targeting species managed by the tuna RFMOs (Regional Fishery [image: image5.png]Comité National des Péches Maritimes et des Elevages Marins - Loi 91/411 du 2 mai 1991
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Management Organizations). Ms. Marie-Hélène Aubert MEP relied on the opinion from the regional advisory committee when she asked, during the discussion on efforts to combat IUU (illegal, unreported and unregulated) fishing, for an extension of the ban to all fishing.  The CCR Pêches Lointaines then sent a letter to the MEP seeking clarification of her position (cf. letter from CCR PL dated 9/04/2008 to Marie-Hélène Aubert).

Article 20: Authorization to land and to tranship 
This article is not very clear, as it is difficult to distinguish what applies to landing and/or to transhipment.

Article 21: Landing declaration 

The period for forwarding the landing declaration is two hours after completion of landing.  This deadline needs to be extended and provision made for cases of force majeure when the master is not in a position to comply (e.g. vessel returning damaged to port, crew member falling sick, etc.).

This measure is much more restricting than that proposed in the French eel management plan, which provides a maximum period of 48 hours after landing for forwarding the declaration to the competent authorities of the Member State.  This is likely to create confusion between the intention to land and the declaration of quantities landed.  Articles 17 and 21 should be combined and the issue of transhipment handled separately.

Article 27: Closure of fisheries by the Commission

This reflects the consequences of failure to comply with the obligation to forward data to the Commission pursuant to Article 25.

The lack of detail on the elements forming the basis for the Commission's decision is a problem for us.  To avoid finding ourselves once again in a comparable situation to that affecting bluefin tuna this year, it would be appropriate to provide for the Commission to supply the Member State concerned with the data and sources that led it to choose the date corresponding to 80% of the fishing opportunities (because, if the Commission uses this article, it means that the State has not reported reaching that threshold or has not sent more detailed and more frequent information once the 80% has been reached).

Article 28: Corrective measures

- § 1: 
The principle of including this article is sound.  If the Commission has wrongly halted a State's fishing opportunities, the latter is fully entitled to demand reparation.

- § 2: 
Conversely, the CNPMEM is opposed to the second §, which provides that, if the prejudice suffered by the State has not been removed, deductions will be made from the fishing opportunities of the other Member States to compensate for the premature closure.  What if no State has overfished?  Moreover, we do not think it is up to States to remedy an error made by the Commission.
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Article 33: Transhipments in port 

How are we to interpret this article?  Must a vessel with a special fishing permit for cod but fitted out for scallops also land its catches at an auction centre or authorized body during the shellfish season?  What is the limit on this obligation; does it concern only species covered by plans or all catches?  The wording would benefit from clarification.

Article 34: Designated ports 

The large number of landing places in France will make strict application of these provisions difficult (e.g. in the case of eel fishing), especially in view of the requirement for active and reactive real-time controls.

In estuaries, there are many landing places, often amounting to no more than seasonal pontoons or a few mooring stages.  It is an illusion to think that "full inspection coverage during landing times and at all landing places" can be achieved.  A single fishing vessel can sometimes make several fishing trips in one night.

Section 2, Articles 39 and 40: Marine Protected Areas:

This article [39] conflicts with Article 7 § 1 because in fact all fishing in MPAs is prohibited.  Article 7 and Article 40 imply that fishing would not be authorized in an MPA, whereas Article 39 appears to lay the basis for monitoring fishing activity in an MPA.  The definition of a Marine Protected Area is therefore of crucial importance to these articles.  However, in view of the diverse objectives that an MPA may have, a single fishery control system does not seem appropriate: the size of the MPA, its conservation objectives (deep coral or sandbanks) and its position (inshore or beyond 12 nautical miles) may all vary, arguing for the establishment of tailored, proportionate control systems that are therefore potentially different.  The principle of the suggested system could perhaps be appropriate for certain large MPAs in the open sea where control is difficult, but certainly not for inshore MPAs.  We do in fact have concerns about the feasibility of establishing an alarm system alerting vessels to the fact that they are entering an MPA, especially as regards inshore MPAs.  
The title of Section 2 also needs revision: it should not be "Monitoring of Marine Protected Areas" but "Monitoring of fishing activities in Marine Protected Areas", as the Commission must be reminded that this is a "fisheries" regulation and not a regulation from DG ENV. Furthermore, the CNPMEM points out that MPAs are not fishery management tools.  We therefore think it is important to correct the section title.

Article 41: Registration of discards 

Not only does consistency with Article 14 § 1 need to be ensured, but we think this measure has no place in this regulation and, moreover, it anticipates the discussions on the regulations governing discards.

Section 4, Articles 43 to 46: Real-time closure of fisheries 

We can only make the same comments as on the previous article: this anticipates the forthcoming discussions regarding the regulation on technical measures. These articles refer to resource conservation measures and real-time closures constitute technical measures. Their principles should not be established in a regulation on control but in the "framework" technical measures 
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regulation to be adopted by the Council.

Furthermore, we must point out the inconsistency that then arises with the provisions of the TAC (total allowable catches) and Quotas 2009 Regulation for zones IV and VII (d), which allows a maximum closure of 21 days whereas this draft regulation suggests 10 days (as in the technical measures proposal).  In addition, the Total Allowable Catches and Quotas Regulation does not provide for the Commission itself to decide on real-time closures.  Moreover, the TAC and Quotas Regulation makes provision for appeals and the Member State must properly justify the reasons for closure; the risk of not allowing appeals is that certain States might apply the measure in a discriminatory manner.
The agreement with Norway provides for an experts’ meeting during 2009 to establish the principles for real-time zone closures to become operational in September 2009.  This draft regulation therefore completely anticipates such discussions, whereas the topic requires in-depth consideration.

Furthermore, the trigger by-catch level (as well as the way it is set) is not mentioned whereas reference is made further on to a possibility of lifting the real-time closure when 60% of the trigger by-catch level is reached (as things stand, this means taking account of a percentage of an unspecified figure).  Is this level specific to this regulation, set by each Member State or by the Commission or does it correspond to the catch percentages linked to the technical measures regulation?

We also wonder about the source of the "three fishing vessels" rule in Article 44.  Is this rule adequate?

Article 44 §.2 states that the decision is based on "the haul" and obliges trawlers to change position (a provision which, moreover, has no place in this regulation on control) but then prohibits all fishing activities in the zone, despite the fact that pot-fishing does not target the same species.  It does not therefore make sense necessarily to extend closure to all kinds of fishing.

Finally, § 3 of Article 46 states that the Commission may consult the Scientific Technical and Economic Committee for Fisheries but, in view of the period concerned (maximum 10 days' closure), this is not realistic.

Article 47: Recreational fisheries 

We are wondering whether it would be relevant to distinguish between recreational and sports fisheries, as in the regulation on bluefin tuna.

This article deals with two different systems.  In fact, operators think it is desirable to oblige recreational fishermen to hold special authorizations for certain fishing grounds (which is already the case for bluefin tuna) in order to improve control and monitoring of such fisheries.  However, the Environment Round Table held in France recommended marking of the caught fish (by cutting a fin) in order to limit fraud in marketing fish from recreational fisheries, as well as systematic registration of all recreational fishermen using a "recreational fishing declaration”.

Conversely, although this is already the case (cf. ICCAT recommendation [O8-05]), we cannot accept that recreational fishermen should be awarded a share of the quota at the expense of professionals.  If that were to come into force, historical series of catches would have to be revised in order to include catches from recreational fisheries of species where scientific opinion is based on
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actual catches.  Specific quotas could be set up, but they should be in addition to the quotas already allocated to each Member State.
Article 48: Principles for the monitoring of marketing 

- §3: 

The link between minimum size and catch limit is not very clear.  Why is reference made to catch limits in this article?
Article 50: Traceability
- § 2-d:

We are not in favour of stating the date of catching, which could mislead the consumer concerning the freshness of the product through lack of knowledge of storage techniques on board or on land.  Conversely, it might be possible to put the date of landing or sale.
§ 2-e:
The wording is not clear: does it mean the name of the vessel, its registration, or both?

Article 52: First sale in auction centres 

- § 1:

What is meant by "quantities subject to catch or effort limits...": restrictions on catch volume, catch size, seasonality of fishing, discard, type of gear or what?

- § 2:

What distinction is being drawn between the requirements of §1 and §2 (first line) since in §2 if the "other fisheries products shall only be sold at an auction centre" they will necessarily give rise to registration at an auction centre as provided in §1? This paragraph is not clear.  It seems to result in prohibiting direct sales although such sales are essential for certain duly declared undertakings.  Moreover, the opportunity to sell direct does not offer exemption from declaration obligations.

This concerns professional estuary and freshwater fisheries that make the bulk or entirety of their sales on a direct basis (to restaurants and consumers).

-§ 3:

What sort of distinction is being drawn between approval by the Member State of buyers or persons or bodies and registration of the buyer (in terms of identifying the buyer through a VAT number in national databases)?  Does this mean that each restaurant owner working directly with a professional fisherman needs to be registered?  What about direct sales from a stall?
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Article 53: Weighing of fishery products 

This article is even more restricting than the provisions of the cod recovery plan, particularly as regards the disappearance of the 300 kg threshold for compulsory weighing and the appearance of a notion of distance (20 km from the place of landing) for the derogation from Article 1.  It would appear difficult to apply this to inshore and estuary fisheries, even if such weighing would make catches more transparent.  It looks simply unachievable for inland fisheries.

In the case of elvers, the management plan proposed by France provides for initial weighing at the landing place by the professional fisherman and a second weighing at the point of collection by the approved wholesaler (on approved scales).  The first time the resource is placed on the market is at the agreed collection points and not at the landing places.

Article 63: Observers

Until now, observers used to fill in forms solely in connection with the programme or programmes for which they were hired.  In the draft regulation, they are asked to check that the vessel complies with "the rules of the Common Fisheries Policy".  This makes them no longer observers but "on-board inspectors", which will not create the climate of confidence needed for the work of observers.  Moreover, we think it unrealistic to assume that observers have an accurate knowledge of all the rules of the CFP.  This confusion between scientific observers and "observers – on-board inspectors" could jeopardize the implementation of scientific observation programmes.  These two functions need to be properly distinguished.  In addition, the costs of surveillance cannot be borne by the operators themselves, as monitoring is the responsibility of the Member State and Commission which must [word missing] the resources of the various States if they are to implement their policies.

Article 65: Conduct of inspections

- § 2-c :

The notion of separate stowage is extremely restricting as it implies prior sorting per species.

- § 3 and 4:

The CNPMEM wishes to stress the importance of causing the least disturbance to the vessel, especially when it is engaged in fishing.

Article 76: Enhanced follow-up with regard to certain serious infringements 
- § 4

This paragraph introduces the notion of diverting the vessel.  The rules need to be formulated so that they are compatible with the characteristics of the vessel and the port to which it is to proceed (particularly with regard to the shipping category and safety in general).

Article 80: Corrective measures in the absence of prosecution by the Member State of landing or transhipment 

It does not seem at all appropriate to lower the quota of the State of transhipment or landing 
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that has not taken the necessary measures to avoid illegal landing or transhipment.  Reducing quotas in this way would penalize producers, whereas the fault lies with the Member State.  The punishment most definitely does not fit the offence.  Equally, reducing quotas would penalize all producers who do comply with the regulations, which cannot be right.

Article 82: Sanctions for serious infringements 

We wish to draw your attention to § 4 and the fact that the State can take into account the value of the prejudice caused to the environment.  As the Commission speaks of harmonization, particularly of sanctions, it is a pity to bring in notions we cannot evaluate and that threaten to introduce disparities between States.  Moreover, we wish to point out the risk of a "fisheries" offence being reclassified as an "environmental" offence (cf. judgment in the case of an elver poacher).

Article 87: Specific Community control action programmes 
§1 mentions the need for concerted action by the Member States, which is essential, but the RACs have been overlooked.  It would be helpful for them also to be involved in guiding these control programmes.  Their involvement within the Community Fisheries Control Agency underlines this.

Article 95: Suspension and cancellation of Community financial assistance 

The references made in this regulation to the EFF (European Fisheries Fund) regulation seem irrelevant to us.  The EFF article in question provides for suspension of payments of assistance if the State does not implement a sound control policy in respect of the use of funds. It certainly does not provide for suspension of assistance in the event of non-compliance with the rules of the CFP.  Moreover, if there were an article to be quoted in the second regulation mentioned, we think that Article 27 would be more appropriate (point 8 (a) says nothing at all about possible suspension).

The Commission has nevertheless restricted the possibility of applying this sanction.  It would be hard to meet the combined conditions laid down in § 1.  At first sight, there could be a partial suspension of assistance in an amount proportionate to the field in which a sound control system did not operate … and posing a serious threat to resource conservation … Another safeguard is the period granted to the State to take remedial action (§3).

Furthermore, the rules governing the application of this article also come under the committee procedure.

Article 96: Closure of fisheries 

Similarly to our comment on Article 27, we do not understand why this provision has been put in the regulation (there is also a problem of consistency with Article 27).  Resource conservation measures should appear in regulations on resource conservation and, in this case, directly in multi-annual plans.

Chapter III: Deduction and transfer of quotas

Article 97: Deduction of quotas

It is a pity not to provide any sanctions (other than withdrawal of approval) against professional organizations for failure to manage or mismanagement of quotas.
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- §3:

If a Member State takes catches from a stock for which it has not been allocated a quota, it is to suffer a quota deduction on another stock subject to a quota.  In practice, we wonder what criteria will be used to select the stock to be "charged".  Moreover, there is a risk of penalizing a segment of the fleet that has been able to manage its fishing opportunities and of rekindling conflicts between professions.

Article 98: Deduction of quotas for failure to comply with the objectives of the CFP 

We are not in favour of being able to penalize all infringements by means of deduction of quotas.  The punishment must fit the offence.

Article 99: Refusal of quota transfers

Points a) et b) say that transfer may be refused by the Commission if the quota to be transferred has been overfished by the Member State concerned in any one of the preceding two years, or one of the preceding five years in the case of “stock that is under a multiannual plan or is caught in association with a stock under a multi-annual plan”. However, care should be taken to avoid duplicating sanctions: firstly the multiplying factor referred to in Article 97 and secondly this article. Furthermore, going back five years seems out of proportion, inasmuch as the State may have taken measures to avoid this kind of overfishing that have since proved effective.

Article 100: Refusal of quota exchanges

Given that exchanges can avoid overfishing, we do not think it appropriate to use prohibition on exchanges as a sanction when a State has overfished its quota by 10% in one of the preceding two years.

Article 105: Confidentiality and professional or commercial secrecy 

- §2:

If Member States give their consent, data exchanged between Member States and the Commission may be transmitted to persons other than those initially specified.  We think it regrettable that professionals should no longer be asked for their opinion.  
Article 108: The secure part of the website 

We think it important to make clear who has the right to put data on line and who can consult and amend data.
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